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KI NG Chief Judge:

African- Anerican citizens of M ssissippi, on behalf of
thensel ves and all others simlarly situated (“the Private
Plaintiffs” or “the Private-Plaintiff class”), filed this class-
action lawsuit in 1975, seeking to conpel the desegregation of
M ssi ssippi’s system of higher education. After nearly thirty
years of litigation, a settlenent agreenent has been reached
between the Private Plaintiffs, the United States (which
intervened in this action in support of the Private Plaintiffs),
and the State of M ssissippi. Anong other obligations, the
agreenent prom ses approximately $500 mllion in funding over
seventeen years to renedy the present effects of Mssissippi’s
past policies of de jure segregation. After conducting a hearing
on the fairness of the proposed settlenent agreenent and
receiving a concurrent resolution fromthe M ssissipp
Legi sl ature supporting the proposal and agreeing to fund it, the
district court approved the settlenent.

Dissatisfied with the relief provided for in the agreenent,

several of the Private Plaintiffs (“Appellants”) appeal to this



court, asking us to reverse the district court’s decision and,
thereby, to invalidate the settlenment. Appellants also desire to
opt out of this class action and, thus, to continue litigating
this controversy. Finally, Appellants’ attorney, who represented
the Private-Plaintiff class for many years, contends that he nust
be permtted to proceed separately regarding his fees, even
t hough the settlenent agreenment provides a lunp sumfor the fees
of all the attorneys who have represented the Private Plaintiffs.

We have reviewed Appellants’ objections to the settl enent
agreenent, and we hold that the district court did not abuse its
discretion in approving it. In addition, we conclude that the
district court correctly denied Appellants’ notion to opt out of
the Private-Plaintiff class. Finally, we reject the assertion of
Appel lants’ attorney that he is entitled to proceed separately
regardi ng attorneys’ fees. Accordingly, we affirm

| . Background

A Procedural History?

1. Proceedi ngs Through the First Appeal

. The procedural history of this litigation has been
chronicled in several prior court opinions. Except to the extent
that it is relevant to this appeal, we do not repeat that history
here. For proceedings regarding the first trial in this case,
see Ayers v. Allain, 674 F. Supp. 1523 (N.D. Mss. 1987); Ayers
v. Allain, 893 F.2d 732 (5th Cr. 1990); Ayers v. Allain, 914
F.2d 676 (5th GCr. 1990) (en banc); United States v. Fordice, 505
U S 717 (1992). For proceedi ngs concerning the second trial,
see Ayers v. Fordice, 879 F. Supp. 1419 (N.D. Mss. 1995); Ayers
v. Fordice, 111 F.3d 1183 (5th Gr. 1997).
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The Private Plaintiffs? filed suit agai nst, anong others,
t he Governor of M ssissippi and the Board of Trustees of State
Institutions of Hi gher Learning (“the Board”). The United States
subsequently intervened as a plaintiff. In their conplaints, the
Private Plaintiffs and the United States alleged, inter alia,
that the Defendants had not satisfied their affirmtive
obligation under the Equal Protection Cause and Title VI to
di sestablish the State’'s racially dual system of higher
education.® After conducting a trial, the district court ruled
that the State—>by adopting race-neutral policies and procedures
and taking certain affirmative actions—had satisfied its duty to
reformthe fornmer de jure segregated state-university system

Ayers v. Allain, 674 F. Supp. 1523, 1564 (N.D. Mss. 1987). W

affirmed. Ayers v. Allain, 914 F. 2d 676, 692 (5th Gr. 1990) (en

banc) .

2 I n Septenber 1975, the district court certified, under
Rule 23(b)(2), the follow ng cl ass:

[A]ll black citizens residing in Mssissippi, whether
students, forner students, parents, enployees, or

t axpayers, who have been, are, or wll be discrimnated
agai nst on account of race in receiving equal educati onal
opportunity and/or equal enploynent opportunity in the

uni versities operated by [the] Board .

3 M ssissippi’s state-university system consists of eight
school s—Five historically white universities and three
historically black universities. The historically white
universities are the University of M ssissippi, Mssissippi State
Uni versity, M ssissippi University for Wonen, the University of
Sout hern M ssissippi, and Delta State University. The
historically black universities are Jackson State University,

M ssissippi Valley State University, and Alcorn State University.
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2. The Suprene Court’s Deci sion
Reversing, the Suprenme Court held that both this court and
the district court had applied an incorrect |egal standard. See

United States v. Fordice, 505 U S 717, 729-32 (1992). According

to the Court’s opinion,

I f the State perpetuates policies and practices traceabl e
to its prior system that continue to have segregative
ef fects—whether by influencing student enroll nent
deci sions or by fostering segregation in other facets of
the university system—and such policies are wthout
sound educational justification and can be practicably
elimnated, the State has not satisfied its burden of
proving that it has dismantled its prior system  Such
policies run afoul of the Equal Protection C ause, even
t hough the State has abolished the | egal requirenent that
whites and blacks be educated separately and has
established racially neutral policies not animated by a
di scrim natory purpose.

Id. at 731-32. In other words, the Court ruled that the Equal
Protection Clause and Title VI* require M ssissippi to abolish
any policy or practice that (1) is traceable to de jure
segregation, (2) continues to have segregative effects, (3) is
W t hout sound educational justification, and (4) can be
practicably elim nated.

Having articulated the | egal standard to be applied on
remand, the Court closed with an inportant clarification:

If we understand [the Private Plaintiffs] to press us to
order the upgradi ng of Jackson State, Alcorn State, and

4 The Suprenme Court opined that “the reach of Title VI's
protection extends no further than the Fourteenth Amendnent,”
t hereby obviating the need to engage in distinct anal yses.
Fordice, 505 U S. at 732 n.7; accord Ayers, 111 F.3d at 1191 n.5.
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M ssissippi Valley State solely so that they may be
publicly financed, exclusively black enclaves by private
choice, we reject that request. The State provides these
facilities for all its citizens and it has not met its
burden under Brown to take affirmative steps to di smantl e

its prior de jure system.
Id. at 743. Thus, the Court affirnmed that this litigation
concerns elimnating the effects of prior |egal segregation, not
mandati ng equal ity anmong M ssissippi’s publicly funded

educational institutions. Cf. Mssouri ex rel. Gaines v. Canada,

305 U. S. 337, 351 (1938) (explaining that the Fourteenth

Amendnent guarantees to individuals the equal protection of the

| aws) .

3. The Second Trial and the Renedial Order

On remand, the district court applied the |egal standard
articulated by the Suprene Court and found vestiges of
segregation wth continued segregative effects in several areas

of M ssissippi’s higher-education system See Ayers v. Fordice,

879 F. Supp. 1419, 1477 (N.D. M ss. 1995). To reformthese

areas, consistent with the Suprene Court’s enphasis on

educati onal soundness and practicability, the district court

i ssued a renedi al decree, id. at 1494-96, and it ordered the

establi shnent of a three-person comnmttee to nonitor the

i npl ementation of its decree. [d. at 1494. W descri be bel ow

only those provisions of the decree that bear on this appeal.
Regar di ng adm ssions standards, the court accepted the

Board’ s proposed adm ssions policy, which remains in place today.



Id. at 1494 (accepting the Board' s proposed adm ssions policy);
id. at 1477-79 (describing that policy). Previously, adm ssions
standards were stricter at the historically white universities
than at the historically black universities, and the standards

wer e based al nost exclusively on an applicant’s perfornmance on

the Anerican College Test (ACT). See Fordice, 505 U S. at 734-
35. The prior adm ssions standards were a vestige of de jure
segregation that continued to have segregative effects: Because
African- Aneri can applicants as a class scored |lower on the ACT
than white applicants, the standards effectively channel ed bl ack

students to the historically black universities. See Fordice,

505 U. S. at 734-35. Under the Board' s current policy, however,
uni form st andards govern adm ssion to all of the State’s
universities. Ayers, 879 F. Supp. at 1477-78. Al so, rather than
bei ng based al nost entirely on ACT scores, the current adm ssions
standards al so take into account high school grades. 1d.
Further, applicants who do not neet the regular adm ssions
criteria can still gain adm ssion through conpletion of a spring
screeni ng process, which for sone students |eads to participation
in a sumer renedial programand further renedial instruction
during the regular academc year. |d. at 1478-79.

The decree directed the inplenentation of the Board s
proposal s for the devel opnent of additional academ c prograns at

Jackson State, including prograns in the field of allied health



and graduate degrees in social work, urban planning, and
business. 1d. at 1494. The court further instructed the Board
to conduct an institutional study of Jackson State, involving
exam nation of the feasibility and educational soundness of
provi di ng addi ti onal academ c offerings there, such as an
engi neering school, a | aw school, and a pharmacy program |d. at
1494-95. Regarding Alcorn State, the district court ordered the
establ i shnent of an MBA program at the school’s Natchez Center.
Id. Additionally, the court ordered the Board to study whet her
desegregation in the two state universities in the M ssissipp
Delta region—Pelta State and M ssissippi Valley State—eould
only be achi eved through consolidating the two institutions. [|d.
The renedi al decree also directed the State to submt to the
monitoring conmttee a report addressing the practicability of
having the State assune control over the facilities-naintenance
funds then controlled individually by each of the eight state
universities. 1d. The district court further instructed the
Board “to study the feasibility of establishing systemw de
coordination of the community colleges in the State in the areas
of adm ssions standards and articul ati on procedures, and report

to the Monitoring Conmttee” regarding its findings.®> |d. at

5 Al t hough a separate | awsuit was underway regardi ng
M ssi ssippi’s community-coll ege system the district court issued
these directions respecting the community col | eges because
policies at those colleges inpact access to the state-university
system See Ayers, 879 F. Supp. at 1474-75. Specifically, the
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1496.

4, This Court’s 1997 Opi nion

On appeal, while upholding nost of the district court’s
decision, this court rejected a few of its conclusions, and we
set forth several instructions to be followed on remand. W
focus here only on those aspects of our 1997 opinion that are
relevant to this appeal. W concluded that the district court
erred in finding that the use of ACT cutoffs to award
schol arshi ps was not traceable to the de jure system and that
this policy did not continue to foster segregation. Ayers v.

Fordice, 111 F.3d 1183, 1209 (5th Gr. 1997), cert. denied, 522

U S 1084 (1998). Thus, we renmanded for consideration of the
practicability and educati onal soundness of reform ng this aspect
of the undergraduate scholarship policies at the historically
white universities and of inplenenting, if necessary, appropriate

renedi al relief. Id. at 1209, 1228. In addition, we directed

district court observed that the comunity colleges are in a
position to take students—who, upon graduation from high school,
are not capable of succeeding at a four-year university—and to
prepare themto transfer to a university and, thereby, to obtain
a four-year degree. 1d. Because these under-prepared students
were often African-Anerican, the court suggested that the
community coll eges were a val uabl e resource for integrating the
four-year universities and for serving as an alternative route to
a bachel ors degree for black students. 1d. Finding that the
comunity coll eges were not performng this task “to any great
degree,” the court therefore ordered the Board to study whet her
the universities and the community coll eges shoul d coordi nate
their adm ssions requirenents and renedi al prograns. |[d. at
1475.



the district court to investigate the status of the Board s
proposal to consolidate M ssissippi Valley State and Delta State.
Id. at 1214, 1228. |f the district court determ ned that the
Board planned not to nerge the two schools, we instructed the
court to order the Board to study ot her nethods of desegregating
M ssi ssippi Valley State, including addi ng academ c prograns at
that school. [d. W also concluded that the Board shoul d report
to the nonitoring conmttee on new academ ¢ and | and- grant
prograns that woul d have a reasonabl e chance of increasing the
nunber of non-African-Anerican students attending Al corn State.
Id. at 1214, 1228. Additionally, we remanded the issue of
equi pnent funding, asking the district court to investigate the
cause and segregative effect of disparities between the noney
received by the historically white universities and the
historically black universities and, if necessary, to inplenent
appropriate relief. 1d. at 1225, 1228. Finally, we instructed
the district court to nonitor closely the effectiveness of the
sumer renedial program |d. at 1228-29. W indicated that the
program shoul d be refornmed as necessary to achi eve the objective
of identifying and admtting students who are capable—w th
reasonabl e renedi ati on—ef performng at the university |evel
but who fail to qualify for regular adm ssion. |d.

5. Proceedi ngs on Remand From Qur 1997 Deci si on

Bel ow we briefly review the aspects of the proceedi ngs
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conducted and the orders issued by the district court on renmand
fromour 1997 decision in this case that are relevant to this
appeal .

In June 1998, the district court ruled that it would no
| onger consider the consolidation of Mssissippi Valley State and
Delta State, since the Board had concl uded that the nerger was
not practical. Thus, as we instructed it to do in our 1997
opinion, the court directed the Board to study prograns that
could be inplenented at M ssissippi Valley State to attract non-
African- Anerican students. Next, the district court found that
the Board was in the process of inplenenting a Ph.D. programin
social work at Jackson State. After observing that, in response
to our 1997 decision, the Board had ceased using ACT scores as
the sole criterion for awardi ng schol arshi ps, the district court
instructed the Board to submt information to the court and to
the Plaintiffs regarding the educati onal soundness of using ACT
scores as one aspect of the schol arship-award criteria.

I n August 1998, the district court appointed a nonitor to
aid the court and the parties in inplenenting the renedi al
decree: Dr. Jerry Boone, a fornmer state university adm nistrator

from Tennessee. ¢

6 The court anended its previous order that had provided
for a three-person nonitoring conmttee. To the extent that
Appel  ants now contend that either the district court’s selection
of a sole nonitor or the identity of the individual selected to
serve as the nonitor requires us to invalidate the parties’
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In Cctober 1999, the district court ruled that the Board had
fully conplied with several of its obligations concerning Jackson
State. After considering the nonitor’s status report, the court
concl uded that the Board had inpl enented academ ¢ prograns in
allied health, social work (Ph.D.), urban planning (nmasters and
Ph.D.), and business (Ph.D.) at Jackson State. The court also
noted that the Board had conducted an institutional study of
Jackson State and had prepared to establish an engi neering school
at the university. Accordingly, the court stated that the Board

had conplied with nost of its duties regarding new academ c

settlenment, we reject their contention. Approximtely six nonths
after we handed down our 1997 decision in this case, the district
court ordered each side to submt six nanmes from which the court
woul d select the nonitoring conmttee. |In the opinion
acconpanying its order, the court noted that the parties’ failure
to agree on the nenbership of the nonitoring conmttee was

del aying the inplenentation of the renedial decree. At that

time, the Private Plaintiffs, who were represented by Alvin
Chanbliss (attorney for Appellants here), were busy seeking
Suprene Court review of our 1997 decision. Consequently, counsel
for the Private Plaintiffs chose not to address the issues then
pending in the trial court, such as the conposition of the
monitoring conmttee. At the district court’s direction, the
United States submtted nanes of candidates for the nonitoring
commttee on behalf of both itself and the Private Plaintiffs.
Approxi mately two-and-a-half nonths after the district court’s
deadl ine for the subm ssion of candi dates had passed, the Private
Plaintiffs filed a notion requesting access to the |ist of

candi dates submtted by the Defendants, but it does not appear
that the Private Plaintiffs ever sought to submt their own |ist
of candidates. Wiile the record does not reflect precisely why
the district court—+Faced with the parties’ inability to agree on
the commttee’s conpositi on—eventual ly decided to appoint only
one nonitor, we cannot conclude that the court’s action requires
us to invalidate the present settlenent. Further, we reject

Appel  ants’ unsupported attacks on Dr. Boone’'s qualifications to
serve as the court-appointed nonitor.
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prograns at Jackson State.

In July 1999, the district court ruled that the Board had
conplied with the paragraph of the renedi al decree concerning
coordi nati on of adm ssions standards and establishnent of
articul ati on agreenents between the State’s conmunity coll eges
and its universities. The court found that M ssissippi’s
community col | eges had approved an open-adm ssions policy.

Further, the court observed that the Board had standardi zed “an
alternative procedure for students to qualify for university
adm ssion by conpleting specified requirenents at a community
college.” The court also noted that, under the Board s policy,
students who unsuccessfully attenpt the summer renedi al program
are counsel ed regardi ng community-col |l ege enrol | nent.

In July 2000, the district court approved the M ssissipp
Legi sl ature’s appropriation of funds to construct a facility to

house the court-ordered MBA programat Alcorn State’s Natchez

canpus. See Ayers v. Fordice, No. 4:75CV009-B-D, 2000 U. S. Dist.

LEXI S 9877, at *9 (N.D. Mss. July 6, 2000).

In January 2001, the district court issued an order
regardi ng | egal and pharmacy education at Jackson State. Finding
no unnmet demand for |egal education in the Jackson area, the
court concluded that the Board need not establish a |aw school at
Jackson State for the purpose of desegregating that institution.

The district court also found that the existing pharmacy program

13



at the University of M ssissippi was neeting the State’s need for
phar macy education. It further ruled that the creation of either
a |l aw school or a pharmacy school at Jackson State was neither
feasi bl e nor educationally sound.” The district court then
announced that “[w]ith these issues resolved, the court finds
that all elenents of the Ayers Renedial Decree having to do with
Jackson State University and involving significant expenditures
of funds have now been conpleted.”

In February 2001, the district court concluded that the
Board’ s proposal regarding facilities-maintenance funds
essentially satisfied this aspect of the renedi al decree.

To sunmari ze the status of this litigation when the district
court was presented with the proposed settl enent agreenent, nost
of both the district court’s renedi al decree and our instructions
on remand had been inplenented. Thus, only the follow ng issues
remai ned to sonme extent unresolved: (1) further review of the

uni form admi ssi ons standards;® (2) continued eval uation of the

! But, while noting that such a programwas not required
by the court’s renedial decree, the district court approved the
Board’s proposal for an inter-institutional pharnmacy program
jointly controlled by Jackson State, the University of
M ssissippi, and the University of M ssissippi Medical Center.

8 In June 1998, the district court ordered the Board to
moni tor freshman enroll nent statewi de to assess the inpact of the
uni form adm ssions standards. The district court had schedul ed a
hearing on the adm ssions standards, but it was postponed pendi ng
settlenment negotiations. In his analysis of enrollnent data from
1993-1998, the nonitor reported “a substantial and fairly steady
increase in total freshnen enrollments, universities and
comunity col | eges conbi ned, anong resident black students.” But
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sunmer renedial program?® (3) investigation of potential new
academ c prograns that m ght help to desegregate M ssissipp
Valley State and Alcorn State; (4) assessnent of equi pnment
fundi ng; and (5) consideration of the use of ACT scores as a
conponent of the criteria for awarding schol arshi ps.
B. Proceedi ngs Concerning the Settlenent Agreenent

1. The Settl enent Agreenent

After |lengthy negotiations, all of the Defendants, the

United States, and the lead Private Plaintiff (Congressman Bennie

he al so noted that African-Anerican freshmen were “drift[ing]
away fromthe universities and toward the comunity coll eges.”
In addition, the nonitor cautioned against placing too nuch
wei ght on the data, pointing out that his analysis dealt only
W th nunbers fromthree years before and three years after the
uni form adm ssi ons standards were instituted.

o The nonitor also reported to the district court on the
ef fecti veness of the sumer renedial program The nonitor’s
assessnent of the programwas quite positive; he concl uded:
“Overall, | believe the spring screening and sumer renedi al
program shoul d be regarded as a success for those who attend the
sumer program Mst of the students who go through it conplete
it successfully and go on to attend one of the universities in
the fall.” Further, he noted that there had been “no reduction
in black students attending coll ege since the summer program was
initiated, although a |arger proportion are choosing to attend a
comunity college,” a result which did not trouble the nonitor
“because transfer arrangenents between the universities and the
comunity colleges nake initial enrollnment in a community coll ege
a clear alternative for university-bound students who prefer not
to go through the sunmer program” Noting that many of the
rejected applicants who did not participate in the spring
screeni ng process and the summer renedi al program were apparently
unaware of the programs’ existence, the nonitor reconmended that
the Board should be required to ensure that students who do not
qualify for regular adm ssion are adequately infornmed about the
spring screening process and the sumer renedi al program
including the availability of financial aid for participants.
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Thonpson), ° on behal f of both hinself and the Private-Plaintiff
cl ass, reached a settlenent agreenent. By its terns, “[]]udicial
approval of [the] Agreenent is to relieve the Board, and al

ot her defendants, of any further obligations under the renedi al
decree.” Further, the “only obligations of the Board, and other
def endants, arising out of or related to the Ayers litigation

W Il be those specified in [the] Agreenent.” W describe bel ow

the major obligations contained in the Agreenent.

a. Fi nanci al Assistance for the Sumer Renedi al
Program
Under the agreenent, the State will provide special funding

in the anmount of $500, 000 annually for five years (from 2002-
2006) and $750, 000 annually for five additional years (from 2007-
2011) to supplenent the need-based financial aid presently
avai l abl e to sumer program participants.! Further, the
agreenent obligates the Board to “w dely” publicize both the
opportunity to enroll in the sunmmer renedial program and the

availability of financial aid for program participants.'?

10 Congressman Thonpson is one of the twenty-one original
named plaintiffs in this suit, and in March 2000, the district
court designated—Ffor “purposes of efficient conunications and
organi zati on”—€ongr essman Thonpson as the “lead plaintiff” in
this action.

1 The Board, however, “specifically reserves the right to
no | onger provide the summer programat certain M ssissipp
universities should future circunstances so warrant.”

12 This provision is directly responsive to the nonitor’s
reconmmendation that the Board adequately informstudents who are
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b. Academ ¢ Prograns
The agreenent provides for the establishnment, continuation,
or enhancenent of a variety of academ c prograns at Alcorn State,
Jackson State, and M ssissippi Valley State.® Further,
beginning with fiscal year 2002, annual appropriations are to be

provided to the historically black universities for seventeen

deni ed regul ar adm ssi on about the sunmer program and the
financial aid available to those who participate init.

B The specific prograns or program areas naned in the
agreenent are detailed below Wen a particular programis being
or will be provided at a branch canpus, that information is

i ndi cat ed parenthetically.

Al corn State: (1) business adm nistration, masters (Natchez
canpus); (2) accounting, masters (Natchez canpus); (3) finance,
bachel ors (Lorman canpus) and nasters (Natchez canpus);

(4) physician assistants, masters (Natchez canpus or Vicksburg
canpus); (5) biotechnol ogy, nmasters (Lorman canpus); (6) conputer
net wor ki ng, bachel ors (Vi cksburg canpus); (7) environnmental

sci ence, bachelors (Lorman canpus); (8) nursing; (9) teacher
education; (10) mathematics and sciences (biology, chemstry,
physics); and (11) conputer science.

Jackson State: (1) business, Ph.D.; (2) urban planning,
masters and Ph.D.; (3) social work, Ph.D.; (4) civil engineering,
bachel ors; (5) conputer engineering, bachel ors;

(6) tel ecomunications engineering, bachelors; (7) public health,
masters; (8) health care adm nistration, bachel ors;

(9) communicative disorders, masters; (10) higher educati on,
Ph.D.; (11) public health, Ph.D.; (12) M ssissipp
Interinstitutional Pharmacy Initiative; (13) school of allied
health; (14) school of public health; (15) school of engineering
(graduate prograns in civil, conputer, and tel econmunications
engi neering will be considered for inplenentation upon
accreditation of the baccal aureate engi neering prograns);

(16) business; and (17) education.

M ssissippi Valley State: (1) history, bachel ors;

(2) special education, masters and bachelors; (3) conputer
science, nmasters; (4) bioinformatics, masters; (5) |eadership
adm ni stration, masters; (6) business adm nistration, nasters;
(7) biology; (8) chemstry; (9) conputer science;

(10) mat hematics; and (11) special education.
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years, in the total amount of $245, 880,000, to fund the numerous
academ c prograns detailed in the agreenent.
C. Endownent s

The agreenent establishes both a publicly funded and a
privately funded endownent for the benefit of Alcorn State,
Jackson State, and M ssissippi Valley State. M ssissippi wll
create the public endowent, which will consist of $70 mllion,
over the course of fourteen years. Additionally, the agreenent
requires the Board to use its best efforts over a seven-year
period to raise $35 million for the privately funded endowrent.

Initially, the endowents will be managed by a seven-person
comm ttee conposed of the presidents of the historically black
uni versities, the Comm ssioner of Hi gher Education, two nenbers
of the Board, and a nenber to be agreed on by the other nenbers.
The inconme from both endowrents will be allocated 28.3%to Al corn

State, 43.4%to Jackson State, and 28.3%to M ssissippi Valley

14 The agreenent al so states that,

The Board wll maintain the right to eval uate program
inplementation in |ight of program objectives including
reservation of the right to direct reallocation of
monies, in consultation wth the presidents of the
historically black wuniversities, to other academc
prograns and other-race endeavors identified in this
Agreenent. G ven the considerabl e period of tinme covered
by this Agreenent, the Board further reserves the right
to substitute academ c prograns, in consultationwth the
presidents of the historically black universities, for
those presently identified should future circunstances so
warr ant .
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State, with the schools being required to use the funds for
ot her-race® marketing and recruitnment, including the enpl oynent
of other-race recruiting personnel and the award of other-race
student schol arships. The schools may al so expend t he endowrent
i ncone on the academ c prograns provided for in the agreenent.

Al corn State, Jackson State, and M ssissippi Valley State
W Il each receive its pro rata share of the endowrents when the
institution attains a total other-race enrollnent of ten percent
and sustains that enrollnent for three consecutive years. After
obtaining full control over the endowrent funds, the historically
bl ack universities may use the incone for “sound academ c
pur poses such as faculty conpensati on, academ c program
enhancenents and student schol arships.”

d. Capital | nprovenents

The agreenent authorizes various capital inprovenents, at a
total cost of up to $75 mllion, at Alcorn State, Jackson State,
and M ssissippi Valley State.

e. Fundi ng

According to the agreenent, the fundi ng necessary to
i npl ement the agreenent’s provisions supplenents the usual
appropriations nmade to the state-university system and does not

suppl ant normal funding for Alcorn State, Jackson State, and

15 The agreenent defines “other-race” as non-African-
Aneri can.
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M ssi ssippi Valley State.

f. Recogni ti on of Jackson State as a Conprehensive
Uni versity

Acknow edgi ng that Jackson State presently offers a broad
array of academ c prograns and that its service area extends
beyond t he Jackson, M ssissippi, netropolitan area, the Board
agrees that Jackson State should be “recognized as a
conprehensive university.” The additional prograns, facilities,
and ot her resources to which conprehensive recognition entitles
Jackson State are those provided for in the agreenent.

g. Attorneys’ Fees

Under the agreenent, the attorneys for the Private
Plaintiffs will receive a total of $2.5 mllion for fees, costs,
and expenses. Additionally, the agreenent states that

The cl ass representati ve (Congressnman Thonpson) and C ass

counsel Byrd, Derfner and Pressnan specifically represent

that North M ssissippi Rural Legal Services, The Center

for Law and Education, and Alvin O Chanbliss, Jr. have

know edge of these provisions (i) that the Ayers

def endants’ obligations for attorneys’ fees, costs and

expenses will be fully satisfied on paynent of $2, 500, 000

and (ii) that no present or forner counsel for the

Cl ass, or nenber of the O ass, nmay seek attorneys’ fees,

costs and expenses other than as set forth in this

Agr eenent .

h. Settlenment | nplenentation

The agreenent obligates the Board to report annually to | ead

counsel for the Private Plaintiffs and counsel for the United

States on the agreenent’s inplenentation. In addition, it

expresses the parties’ decision to submt to the exclusive
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jurisdiction of the district court any dispute relating to the
agreenent. Also, the agreenent will not becone final until its
approval is no |l onger subject to further appeal or judicial
revi ew

2. Appel lants’ Mdtion to Opt Qut

Unhappy with the relief provided for in the agreenent,
Appellants filed a notion to opt out of the Private-Plaintiff
class. After holding a two-day evidentiary hearing, the district

court denied their notion. See Ayers v. Musqgrove, No. 4:75CV009-

B-D, 2001 U S. Dist. LEXIS 19730, at *1, *18 (N.D. Mss. Nov. 26,
2001) .

3. The District Court’s Approval of the Settl enent
Agr eenment

Several nonths after it ordered that notice of the proposed
settl enment be published in newspapers throughout M ssissippi, the
district court conducted a fairness hearing, receiving testinony

from proponents of and objectors to the settlenent. See Ayers v.

Musgrove, No. 4:75CV009-B-D, 2002 W. 91895 (N.D. M ss. Jan. 2,
2002). The district court acknow edged that it had heard
persuasi ve argunents both for and agai nst approving the
settlenent. |d. at *3.% Despite having concerns about the
proposed settlenent, including its high cost and | ong durati on,

the district court expressed a preference for ending this case

16 In its opinion, the court summarized the nobst weighty
contentions on each side. See Ayers, 2002 W. 91895, at *3-4.
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t hrough agreenent of the parties. |1d. at *4., But it worried
that none of the parties involved had the authority to
appropriate the substantial sum necessary to fund the proposal.
ld. at *4. Accordingly, the district court stated that—+f the
M ssi ssi ppi Legi sl ature woul d endorse the agreenent and agree to
fund it—+he court would approve the settlenent. [d. at *5.

After the district court received a concurrent resol ution
evi dencing the Legislature’ s support for and agreenent to fund
the settlenent, the court issued a final judgnment approving the
settlenment. According to the district court,

[I]f the State of Mssissippi through its elected

representatives, the policynmakers of the State, wants to

go further in the enhancenents to the historically black

institutions than called for by the court—and they have

advised the court they do—then their actions wll be

gi ven precedence. It is not illegal to do nore than that

requi red by the Constitution.

Avers v. Musgrove, No. 4:75CV009-B-D, slip op. at 2 (N.D. Mss.

Feb. 15, 2002). The court’s decision, inter alia, specified that

(1) this suit is a class action certified under Rule 23(b)(2);
(2) the settlenment agreenent is incorporated by reference into
the final judgnent; (3) the agreenent “affords the O ass Menbers
considerable relief in light of the established |aw of this case,
the present stage of these proceedings and the range of possible
recovery through further litigation, and is, in all respects,
fair, reasonabl e, adequate and in the best interest of the

Class”; and (4) all clains relating to this controversy are
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dismssed with prejudice. 1d. at 2-4. 1In addition to
appealing the district court’s final judgnent approving the
settlenent, Appellants challenge the district court’s denial of
their notion to opt out of the Private-Plaintiff class.?®
1. Standard of Review
A district court’s findings of fact nust be accepted unless
those findings are clearly erroneous, but we review de novo a

district court’s concl usions of | aw. See Prudhomme v. Tenneco

Gl Co., 955 F.2d 390, 392 (5th Cr. 1992). In addition, “[o]ur
appel late review of the district court’s approval of a settlenent
is limted; an approved settlenent will not be upset unless the

court clearly abused its discretion.” Parker v. Anderson, 667

F.2d 1204, 1209 (5th Cr. Unit A 1982) (citing Young v. Katz, 447

F.2d 431, 432 (5th CGr. 1971)); accord Reed v. Gen. Mdtors Corp.,

703 F.2d 170, 172 (5th Gr. 1983). Finally, a district court’s

1 Before turning to the nerits of Appellants’
contentions, we briefly observe that the funding provided for in
the settlenent agreenent is apparently being wthheld, pending
final judicial approval of the parties’ settlenent. At ora
argunent, counsel for the State explained that, while the Board
continues to fulfill its obligations under the district court’s
remedi al decree, inplenentation of the additional conmtnents
contained in the agreenent awaits final court approval of the
settlenent.

18 Bel ow we address those of Appellants’ contentions that
we can adequately discern fromthe briefing. Several of
Appel l ants’ argunents are insufficiently devel oped and are,
therefore, waived. See FeED. R App. P. 28(a)(9)(A; L&A
Contracting Co. v. S. Concrete Servs., Inc., 17 F.3d 106, 113
(5th CGr. 1994).
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denial of a notion to opt out of a class certified under Rule

23(b)(2) is reviewed for abuse of discretion. See Penson, 634

F.2d at 994.
I11. Discussion

A The District Court’s Approval of the Settl enent Agreenent

A district court has discretion to approve a class-action
settlenment under Rule 23(e) if the settlenent is fair, adequate,
and reasonable. Parker, 667 F.2d at 1208-09. Qur cases instruct
that the district court’s “exercise of discretionis to be tested
by inquiries that ‘ensure that the settlenent is in the interest
of the class, does not unfairly inpinge on the rights and

interests of dissenters, and does not nerely nmantl e oppression.

Reed, 703 F.2d at 172 (quoting Pettway v. Am Cast Iron Pipe Co.,

576 F.2d 1157, 1214 (5th Cr. 1978)). Further, six factors guide
our review of a decision to approve a settlenent agreenent
resolving a class-action suit:

(1) the existence of fraud or collusion behind the
settlenent; (2) the conplexity, expense and Ilikely
duration of the Ilitigation; (3) the stage of the
proceedings and the anount of discovery conpleted;
(4) the probability of plaintiffs’ success onthe nerits;
(5) the range of possible recovery; and (6) the opinions
of the class counsel, class representatives, and absent
cl ass nenbers.

ld. (citing Parker, 667 F.2d at 1209). Accordingly, we focus
bel ow on the Parker factors, and we al so address both Appel |l ants’
i nadequat e-representati on contention and their challenge to the

agreenent’s provision regarding attorneys’ fees.
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1. Fraud or Col | usion

Appel l ants’ brief contains several vague assertions of
collusion. Primarily, Appellants claimthat they had
insufficient access to and participation in the settl enent
negotiations. Further, they suggest that collusion occurred in
the negotiation of attorneys’ fees.

It is unclear why Appellants’ attorney, Alvin Chanbliss (who
represented the Private-Plaintiff class for many years), did not
participate in the settlenent negotiations. The |ead Private
Plaintiff, Congressman Thonpson, testified at the fairness
hearing that every effort was made to keep M. Chanbliss inforned
regardi ng the negotiations. Further, letters and
facsi m |l es—+ndi cati ng correspondence between | ead counsel for
the class and M. Chanbliss concerning the settlenent tal ks—were
presented as exhibits at the fairness hearing. Regardless, the
district court found Appellants’ allegations of collusion to be
unsupported. Ayers, 2001 U S. D st. LEXIS 19730, at *16.

Because Appel |l ants have pointed to no record evidence that
contradicts this finding—+et al one evidence showng it to be
clearly erroneous—we reject their contention that collusion was
present in the settlenent negotiations.

2. The Conpl exity, Expense, and Likely Duration of the
Suit and the Stage of the Proceedi ngs

The second and third Parker factors—the conplexity,

expense, and likely duration of the litigation and the stage of
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t he proceedi ngs and the anmount of discovery conpl eted—weigh in
favor of affirmng the district court’s decision. First,
regardi ng the second factor, settling now avoids the risks and
burdens of potentially protracted |litigation concerning several
aspects of our remand instructions and the district court’s
remedi al decree. See supra notes 8-9 and acconpanyi ng text
(describing five issues that were not fully resol ved when the
parties reached their agreenent). Specifically, settlenent
elimnates the transaction costs that further proceedi ngs would
i npose on the process of desegregating M ssissippi’s state-

uni versity system The agreenent also provides relief for the
cl ass sooner than continued litigation would.

Second, exam nation of the stage of the proceedings and the
anount of discovery conpleted weighs in favor of uphol ding the
settlenment. The several trials and appeal s that have already
occurred in this case have largely resolved the controlling | egal
i ssues. Thus, the parties and the district court possess anple
information with which to evaluate the nerits of the conpeting
posi tions.

3. Li kel i hood of Success on the Merits and Range of
Possi bl e Recovery

Because two trials and several appeals have al ready occurred
in this case, the probability of the Plaintiffs’ success on the
merits and the range of possible recovery have | argely been

resol ved. Qur 1997 opinion conclusively determned nearly all of
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the State’s obligations.® Mst of our instructions to the
district court in that opinion concerned the renedi al decree, see
Ayers, 111 F.3d at 1228-29, and as di scussed above, the district
court concl uded—before the parties reached their
settl ement—that nuch of the remedi al decree had been
satisfied. ®

Nevert hel ess, aside fromtheir allegations of collusion,
Appel lants’ main objections to the settl enent agreenent center on
their viewthat the relief it provides is inadequate. Appellants
primarily seek nore noney for academ c prograns and facilities at
the historically black universities and | ower adm ssi ons
standards. But they also object to the requirenent that the
historically black universities reach and sustain an other-race
enrol Il nrent of ten percent before gaining full control over the
endownents created by the settlenent agreenent. Additionally,

Appel l ants assert that the agreenent does not adequately address

19 Appel lants claimthat Mssissippi, in dismantling its
former system of de jure segregation, has not conplied with Title
VI and several regulations and policies promulgated in accordance
with that statute. But their reliance on Title VI and its
i npl enmenting regulations is unavailing because M ssissippi’s
obl i gati ons have been determ ned under the Fourteenth Amendnent;
both the Suprenme Court and this court have stated that the
requi renents of Title VI extend no further than those of the
Fourteenth Amendnent. Fordice, 505 U. S. at 732 n.7; Ayers, 111
F.3d at 1191 n.5.

20 To the extent that Appellants allege that the district
court disregarded our 1997 remand instructions, we reject their
contention. Appellants do not direct us to anything in the
record that would support such an assertion

27



institutional nission designations,? faculty

sal ari es, governance, accreditation, and the allocation of |and-
grant functions between Alcorn State and M ssissippi State
University. W address each of Appellants’ specific contentions
in turn bel ow and explain why Appellants are unlikely to achieve
greater relief through further litigation.

Concerni ng Appellants’ desire for nore funding for and
prograns at the historically black universities, our 1997
decision affirnmed the district court’s finding that “nerely
addi ng prograns and increasing budgets is not likely to

desegregate” a historically black university. Ayers, 111 F.3d at

2 In 1981, the Board assigned missions to the state
universities in Mssissippi. Ayers, 674 F. Supp. at 1539. A
university’'s “mssion” defines the institution’s “role and scope”
relative to the other institutions within the system |[d. The
Board designated the University of M ssissippi, Mssissipp
State, and the University of Southern M ssissippi as
“conprehensive” universities. 1d. This designation indicates
that these institutions offered a greater nunber and hi gher |evel
of degree prograns than did the remaining universities and that
t hese school s were expected to offer a nunber of doctoral

progranms, but not in the sane disciplines. 1d. Jackson State
was classified as an “urban” university, indicating that its role
was to serve the urban community of Jackson, M ssissippi. 1d. at

1539-40. M ssissippi Valley State, Alcorn State, M ssissipp
University for Wonen, and Delta State received the designation of

“regional” university. 1d. at 1540. The regi onal designation
signifies that these institutions were expected to focus on the
provi si on of undergraduate education. 1d.

Wi |l e the agreenent provides for the recognition of Jackson
State as a conprehensive university, it also states that Jackson
State’s “use of the conprehensive description does not inply any
change in [its] institutional m ssion classification.
Institutional m ssion designations are not being addressed by
this Agreenent.”
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1213 (citation and internal quotation marks omtted).
Addi tionally, we upheld the district court’s determ nation that
the State’s funding fornula is not traceable to de jure
segregation. |d. at 1224-25. Wile we did instruct the district
court to investigate potential progranmatic enhancenents at
Alcorn State and M ssissippi Valley State for the purpose of
desegregating those schools, id. at 1228, the settlenent
agreenent naekes anple provision for academ c offerings at both
universities. Further, testinony of the Board’ s witnesses at the
fairness hearing indicates that nany of these prograns were
sel ected in accordance with our guidance that “well -pl anned
prograns that respond to the particular needs and interests of
| ocal popul ations can help to desegregate historically black
institutions.” |1d. at 1213-14.

As di scussed above, several new academ c prograns have al so
been added at Jackson State, and the settlenent agreenent
provi des for the continuation of these prograns in addition to
the i npl enmentation of several new progranms. Appellants
nonet hel ess assert that the settlenent should be invalidated
because prograns in |aw, pharmacy, engineering, and public health
have not been established at Jackson State. Further, they
contend that Jackson State should have partial control over the
University of M ssissippi Medical Center, |ocated in Jackson,

M ssi ssi ppi .
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Each of Appellants’ contentions has been addressed by prior
court rulings. First, the district court found, in its January
2001 order discussed above, that placing either a | aw school or a
phar macy school at Jackson State was neither feasible nor
educational |l y sound; noreover, no party even sought such steps at
the tine of the district court’s ruling.? Second, in the sane
order, the district court noted that an engi neering school and a
masters in public health program have already been inpl enented at
Jackson State, and the settlenent agreenent provides continued
funding for these offerings as well as funding for a school of
public health at Jackson State. Third, regarding the University
of M ssissippi Medical Center, our 1997 decision affirmed the
district court’s finding that institutional affiliation between
Jackson State and the Medical Center had no desegregative
potential. 1d. at 1211, 1215.

Regarding facilities at the historically black universities,
our 1997 opinion also rejected “Plaintiffs’ argunment for general
funds to enhance facilities” these schools. 1d. at 1224. Still,
the settl enent agreenent provides up to $75 million for capital
i nprovenents at the historically black universities, including

acquisition of property, construction of new buil dings and

22 An inter-institutional pharmacy program over which
Jackson State has partial control, was devel oped, however, and
the settl enent agreenent provides for the continuation of that
progr am
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repairs and renovati on of existing ones, purchase of additional
equi pnent, and | andscapi ng and drai nage installation. 1In
addition, in its February 2001 order discussed above, the
district court concluded that the Board had essentially satisfied
its obligation under the renedi al decree to assune greater

control over funds for facilities maintenance.

Turning to Appellants’ contentions respecting the current
adm ssions policy, their hope for | ower adm ssions standards al so
cannot be reconciled with our 1997 opinion, which specifically
approved the district court’s adoption of uniform adm ssions
standards that are rigorous enough to exclude students incapable
of succeeding at the university level. See id. at 1198-1200. 1In
particular, we affirmed the district court’s finding that the
open adm ssions conponent of the standards then (and, apparently,
agai n now) sought by the Private Plaintiffs was educationally
unsound. #® |d. at 1199. W did, however, instruct the district
court to review the efficacy of the spring screening process and
the sumer renedial program See id. at 1201, 1228-29. As
di scussed above, the court-appointed nonitor’s reports indicate

that the sunmer program has been a success. Further, the

z At oral argunent, Appellants advocated a return to
tiered adm ssions standards, with the historically white
uni versities enploying stricter adm ssions criteria than the
historically black universities. Appellants fail to recognize,
however, that the Suprenme Court condemmed that prior policy as a
vestige of de jure segregation with continued discrimnatory
effects. See Fordice, 505 U S at 734-35.
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settl enment agreenent responds to the nonitor’s primary
recommendati on regardi ng the sunmer program—.e., that the
program and the availability of financial aid for participants,
shoul d be adequately publicized by the Board.

We also reject Appellants’ objection to the requirenent that
each of the historically black universities achi eve and maintain
ten-percent other-race enrollnent before receiving its share of
the endowrents. As the United States explains inits brief, the
ten-percent threshold seeks to ensure that the historically black
uni versities devote the endowrent funds to pronoting the
desegregation of their schools, not to upgrading them “so that
they may be publicly financed, exclusively black enclaves by
private choice.” Fordice, 505 U S at 743. This provision wll
not encourage the historically black universities to discrimnate
in admtting students because the current adm ssions standards
are uniformacross the state-university system the schools |ack
discretion to deny entry to those applicants who neet the uniform
criteria. Instead, the ten-percent threshold will provide the
historically black universities with a legitimate incentive to
recruit and to attract other-race students.?

In addition, Appellants’ conplaint that institutional

24 Moreover, we note that the ten-percent threshold
responds to the nonitor’s observation that the historically white
uni versities have been desegregating faster than the historically
bl ack universities.
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m ssi on desi gnations shoul d have been addressed in the agreenent
is not well taken. In our 1997 opinion we observed that the
district court’s renedi al decree “does not order any alternation
of the m ssion designations,” and we further noted that “[n]o
party appeals retention of the m ssion designations per se.”
Avers, 111 F.3d at 1211. But, even if we were to reconsider this
i ssue now, the extensive programmtic enhancenents at the
historically black universities that have been inplenented thus
far and will be established as a result of the agreenent are
intended to renedy the present segregative effects of this
particul ar vestige of de jure segregation. Cf. id. at 1213 (“The
i ssue of programmati c enhancenent directly inplicates policies
governing institutional mssions, which the district court found
to be traceable to the de jure system and to have current
segregative effects.”).

Finally, turning to Appellants’ |ast four areas of concern,
our 1997 decision affirnmed the district court’s 1995 rulings that
no relief was warranted to renedy disparities in the salaries,
the hiring, or the pronotion of African-Anerican faculty, id. at
1226-27; to nodify the conposition of the Board or its staff, id.
at 1227-28; to address the Board s efforts regarding the

accreditation of academ c prograns at the historically bl ack
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universities,?® id. at 1214-15; or to re-allocate |and-grant
responsibilities between Alcorn State and M ssissippi State
University, id. at 1217.

Accordingly, both the probability of the Plaintiffs’ success
on the nerits and the range of possible recovery point strongly
in favor of affirmng. Rejection of the settlenent and further
litigation is unlikely to lead to greater relief for the Private-
Plaintiff class, particularly since nost of the relief sought by
Appel  ants has been forecl osed by our 1997 decision in this case.
The settl enent agreenent provides neaningful relief; in
particular, it contains generous funding for (1) a variety of new
and enhanced academ c prograns at the historically black
universities and (2) financial aid for participants in the sunmer
remedi al program—a program | auded by the court-appoi nted
nmoni t or—+t o0 assi st those deni ed adm ssion under the current
uni form standards. Further, we reiterate that the targeted
programmati ¢ enhancenents provided for in the agreenent are
intended to pronote desegregation at the historically bl ack
universities. To the extent that Appellants “press us to order
t he upgradi ng of Jackson State, Alcorn State, and M ssi ssipp

Valley State solely so that they may be publicly financed,

25 We did, however, instruct the district court to ensure
that the then-existing business prograns at Jackson State
recei ved accreditation. In June 1998, the district court

determ ned that this step had been achi eved.
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excl usively bl ack encl aves by private choice,” the Suprenme Court
has rejected their contention. Fordice, 505 U S at 743.

4. The Opinions of the O ass Counsel, C ass
Represent atives, and Absent C ass Menbers

Appel l ants al so assert that reversal is required because
many cl ass nenbers oppose the settlenent agreenent.? Qur
jurisprudence, however, nakes clear that a settlenent can be
approved despite opposition fromclass nenbers, including nanmed
plaintiffs. See Reed, 703 F.2d at 174-75 (affirmng the district
court’s approval of a settlenent despite “the objections of
twenty-three of twenty-seven naned plaintiffs and nearly forty
percent of the 1,517 nmenber class”); Parker, 667 F.2d at 1207-08,
1214 (affirmng a district court’s approval of a settlenent of a
cl ass-action suit even though nine of the eleven naned plaintiffs

opposed the settlenent); Cotton v. H nton, 559 F.2d 1326, 1331

(5th Gr. 1977) (“A settlenent can be fair notw thstanding a

| arge nunber of class nenbers who oppose it.”). That severa

cl ass nenbers desire broader relief, which has been forecl osed by
prior court rulings, does not prevent judicial approval of this

settl enment agreenent, which prom ses substantial relief to the

26 Appel | ants cl aimthat approxi mately 4,000 cl ass
menbers, including nore than half of the original naned
plaintiffs, do not support the settlenent agreenent. But, while
the record indicates that several class nenbers oppose the
settlenent, the nunber does not appear to be anywhere near 4, 000.
According to the district court’s opinion regardi ng Appell ants’
nmotion to opt out of the class, ninety-nine Private Plaintiffs
sought to opt out. Ayers, 2001 U S Dst. LEXIS 19730, at *1.
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cl ass.

5. | nadequat e Representation

Appel l ants al so argue that the district court erred in
approving the settl enent because the class was not adequately
represented during the settlenent negotiations. M. Chanbliss,
Robert Pressnman, and Armand Derfner have represented the Private
Plaintiffs for many years. |In March 2000, attorneys fromthe | aw
firmof Byrd and Associ ates entered an appearance on behal f of
the Private Plaintiffs, which was “acknow edged and agreed to” by
M. Chanbliss. Later that nonth, the district court designated
Congressman Thonpson as the lead plaintiff. In May 2000, in
response to an order fromthe district court, Congressnan
Thonpson naned | saac Byrd and Byrd’'s law firmas | ead counsel for
the Private Plaintiffs. Still, M. Chanbliss, M. Pressman, and
M. Derfner continued to represent the Private-Plaintiff class.?

It appears that M. Byrd and his firmtook the lead in
negotiating the settlenent agreenent on behalf of the Private
Plaintiffs. In their brief, Appellants criticize Congressman
Thonpson’s and M. Byrd’'s representation of the class during the
settlenent negotiations. |In particular, Appellants note that M.
Byrd is primarily a plaintiffs’ personal-injury |awer and is

i nexperienced in civil-rights litigation.

2 M. Pressman and M. Derfner, in addition to M. Byrd,
currently represent the Private-Plaintiff Appellees in this
appeal .
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In Reed, this court noted that “adequacy of representation
and adequacy of settlenent are different sides of the sane
guestion.”?® 703 F.2d at 175. Further, we stated that “the
settlenent itself provides insight into adequacy of

representation.” 1d.; accord Parker, 667 F.2d at 1211 (stating

that “generally an attorney who secures and submits a fair and
adequate settlenent has represented the client class fairly and
adequately”). Here, the district court concluded that the
settlenent agreenent is fair, adequate, and reasonable, and our
anal ysis of the agreenent in the context of the Parker factors
reveal s no abuse of discretion by the district judge. W also
observed in Reed that “it is the trial judge who can best know
how wel|l the class was represented.” 703 F.2d at 175. Here, the
district court found “the allegations of inadequate

representation of class nenbers wholly unsubstantiated.”?®

28 | ndeed, Appellants’ conplaints about the representation
provi ded by Congressman Thonpson center on their disagreenent
with his viewthat the settlenent agreenent is satisfactory.

29 In its order nami ng Thonpson |lead plaintiff, the
district court remarked that he “is one of the original nanmed
plaintiffs who brought this suit against the defendants herein
and has been nore active than any other plaintiff in pursuing
this case, having appeared before the court on several occasions
as a witness and representative of the plaintiff class and al so
at conferences.”

Regardi ng the attorneys who negoti ated the settl enent
agreenent, the district court stated,

M. Byrd, retained and naned by M. Thonpson, the | ead

private plaintiff, as |ead counsel for the class, is a

conpetent attorney whose co-counsel, M. Pressman and M.

Derfner, undi sputedly conpetent and |ong-tinme attorneys

for the class, actively participated in the settlenent
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Ayers, 2001 U S. Dist. LEXIS 19730, at *16. Accordingly, because
the agreenent provides anple relief to the class and Appellants
have not shown that any record evidence supports their
i nadequat e-representation allegation, we refuse to invalidate the
settlenment on this ground.

6. Attorneys’ Fees

Appel l ants al so contend that the settlenent should be
rej ected because the anount of attorneys’ fees was negotiated
along with the rest of the agreenent. But they fail to cite any
authority for the proposition that a district court abuses its
di scretion when it approves a settlenent agreenent that contains
a provision for attorneys’ fees. On the contrary, the Suprene
Court has stated that, “[i]deally, of course, litigants wll

settle the ambunt of a fee.” Hensley v. Eckerhart, 461 U S. 424,

437 (1983). True, the Court has suggested that, in cases where
the plaintiffs request damages and the defendant offers to settle

for a lunp sum covering both damages and attorneys’ fees,

negotiati on process, along wth the independent
participation of the United States Departnent of Justice
attorneys, whose conpetent representation of the United
States for nore than twenty-five years i s undi sputed.
Ayers, 2001 U.S. Dist. LEXIS 19730, at *16. That counsel for the
United States was personally involved in the settlenent
negoti ations gives us an additional reason to conclude that the
cl ass was adequately represented. Cf. United States v. Gty of
Mam, 614 F.2d 1322, 1332 (5th Cr. 1980) (stating that, when
approvi ng a consent decree in a case in which the United States
was the plaintiff, a court “can safely assune that the interests
of all affected have been consi dered”).

38



negotiating the allocation may present a conflict of interest for
the plaintiffs’ attorney. But even in such cases, the Court has
declined to prohibit sinultaneous negotiation of liability and
fees, stating that “a defendant nay have good reason to demand to

know his total liability.” Wite v. NH Dep’'t of Enploynent

Sec., 455 U. S. 445, 454 n.15 (1982). Indeed, in the context of
civil-rights litigation seeking injunctive relief, the Court has
opi ned that prohibiting agreenent between the parties on
attorneys’ fees “mght well preclude the settlenent of a

substanti al nunber of cases.” Evans v. Jeff D., 475 U S. 717,

733 (1986); cf. Arnstrong v. Bd. of Sch. Dirs., 616 F.2d 305,

312, 326-27 (7th Gr. 1980) (affirmng the district court’s
approval of a settlenent agreenent that resolved a public-school -
desegregation class action and that provided for the attorneys’
fees of both counsel for the named plaintiffs and counsel for the
absent class nenbers). The provision for attorneys’ fees
t herefore does not cause us to conclude that the district court
abused its discretion in approving the settlenent agreenent.

7. Concl usi on

We have anal yzed the agreenent in the context of the Parker
factors, and we hold that the district court did not abuse its
discretion in approving the settlenent agreenent. Further, we
agree with the district court that Appellants’ inadequate-

representation argunent fails, and we reject Appellants’

39



assertion that the agreenent’s clause regarding attorneys’ fees
renders the settlenent invalid.

B. The District Court’s Denial of Appellants’ Mtion to Opt Qut
of the C ass

Appel l ants assert that they should have been permtted to
opt out of the class because it does not satisfy the requirenents
of Rule 23(a). Alternatively, they claimthat Rule 23 cannot be
applied to deny themthe opportunity to litigate their clains in
a separate proceeding. Appellants raise two argunents in support
of this alterative contention. First, they maintain that
M ssi ssippi state |aw affords themthe right to proceed with a

separate action® and that Erie Railroad Co. v. Tonpkins, 304

US 64 (1938), requires us to apply state law rather than Rule
23. Second, Appellants suggest that refusing to permt themto
opt out inpinges on their First Amendnent rights.

We have held that “a nmenber of a class certified under Rule
23(b)(2) has no absolute right to opt out of the class.” Penson

v. Terminal Transp. Co., 634 F.2d 989, 994 (5th CGr. Unit B Jan.

1981). Rather, a “district court . . . acting under its Rule
23(d)(2) discretionary power, may require that an opt-out right
and notice thereof be given should it believe that such a right
is desirable to protect the interests of the absent class

menbers.” 1d. Typically, such cases involve “hybrid” Rule

%0 See Mss. ConsT. art. 3, § 24.
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23(b)(2) class actions, in which individual nonetary relief for
certain class nenbers is sought in addition to class-w de
injunctive or declaratory relief. 1d. “Such a class action, at
least in the relief stage, begins to resenble a 23(b)(3) action,
and there has been nore concern with protecting the due process
rights of the individual class nenbers to ensure they are aware
of the opportunity to receive the nonetary relief to which they
are entitled.” 1d.

Here, the class was certified under Rule 23(b)(2) because
M ssissippi, in maintaining vestiges of its prior de jure system
of higher education, had “acted [and] refused to act on grounds
generally applicable to the class, thereby naking appropriate
final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.” Fep. R Qv. P. 23(b)(2). This
case is not a hybrid class action; the Private Plaintiffs have
sought solely injunctive and declaratory relief throughout the
litigation. Even in their briefs to this court,
Appel | ant s—whi |l e expressing their dissatisfaction with the
extent of the relief provided for in the settlenent agreenent—do
not request any individual relief, whether nonetary or otherw se.
Appel lants’ interests do not diverge fromthose of the Private
Plaintiffs who support the settlenent, except to the extent that
Appel l ants believe that they are entitled to greater class-w de

injunctive relief. Accordingly, since Appellants have failed to
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show t he exi stence of individual clains that are separate and
distinct fromthe clains for class-wde relief, the district
court correctly concluded that no basis existed for it to
exercise its discretion to allow Appellants to opt out.

Additionally, we reject Appellants’ assertion that the
requi sites of Rule 23(a) have not been net here. As discussed
above, the district court confirnmed class certificationinits
final judgnent. Aside fromtheir allegation of inadequate
representation, Appellants do not specify why—after nearly
thirty years of litigation—they now feel that class
certification was inproper in this case. Further, Appellants’
i nadequat e-representation argunent fails in this context for the
sanme reason that this contention did not cause us to reverse the
district court’s approval of the settlenent: Appellants provide
nothing to contradict the district court’s finding that class
counsel and Congressman Thonpson adequately represented the
Private-Plaintiff class.

Finally, Appellants’ contentions based on Erie and the First
Amendnent lack nerit. First, this is not a diversity case; thus,

Erie is inapplicable. Erie, 304 U S at 78 (“Except in nmatters

governed by the Federal Constitution or by Acts of Congress, the

law to be applied in any case is the |aw of the State.” (enphasis
added)). Moreover, Erie does not affect the application of a

Federal Rule of Cvil Procedure, such as Rule 23, in federal
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court. See Hanna v. Pluner, 380 U S. 460, 470 (1965) (“The Erie

rul e has never been invoked to void a Federal Rule.”). Second,
Appel l ants provide no authority for the proposition that denying
themthe right to opt out of a Rule 23(b)(2) class violates the
First Amendnent.

Appellants fail to articulate a viable ground for opting out
of the class. Consequently, we hold that the district court did
not abuse its discretion in denying Appellants’ notion.

C. Attorneys’ Fees

Finally, M. Chanbliss asserts that he is not bound by the
provision for attorneys’ fees in the settlenent agreenent. He
insists that he is entitled to have his fee determ ned by the
district court. Further, he clains that he should be conpensated
at the sane level as the |awers who represented M ssissippi in
its tobacco litigation.

M. Chanbliss’s contention |lacks nerit. First, to the
extent that M. Chanbliss challenges the distribution of the sum
provided in the settlenent agreenent for attorneys’ fees, there
is no order for us to review because the district court has yet

torule on the allocation of the attorneys’ -fees noney. 3

31 The district court directed the Private Plaintiffs’
attorneys to agree on the allocation of the funds provided in the
agreenent for attorneys’ fees, or the court stated that it would
determ ne the allocation. Cass counsel has proposed a division
of the funds, which was negotiated and agreed to by five of the
six lawers and firns that have represented the Private-Plaintiff
class. Only M. Chanbliss neither participated in the
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Second, if one reads Appellants’ brief as arguing that the

settl enment agreenent should not have been approved because the
provision for attorneys’ fees was inproper, that contention is
unavail i ng, as explained above. Third, M. Chanbliss provides no
authority for the proposition that he should be allowed to file a
subsequent claimfor attorneys’ fees when the district court has
approved a settlenent that contains an agreenent as to fees. The
preferred view seens to be that a claimfor attorneys’ fees in a
civil-rights action, which is authorized by 42 U S.C. 8§ 1988(b),
is a single claimpossessed by the client. See Evans, 475 U S

at 730 & n.19; R chards v. Reed, 611 F. 2d 545, 546 & n.2 (5th

Cir. 1980). Here, the parties settled the class’s attorneys’ -
fees claimalong with the rest of this case. W therefore reject
M. Chanbliss’s assertion that he is entitled to proceed
separately regarding attorneys’ fees. Further, until the
district court approves an allocation of the funds provided in
the settlenent agreenent for attorneys’ fees, we cannot review
whet her M. Chanbliss has received an appropriate share.

| V. Concl usi on

Accordingly, we AFFIRMthe judgnent of the district court.

di scussi ons nor approved class counsel’s proposal, even though he
was repeatedly invited to participate in the negotiations.
Nevert hel ess, the proposed division includes a significant share
for M. Chanbliss. It does not appear fromthe record that the
district court has ruled on the proposed all ocati on.
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